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AMENDMENT. j 
The plaintiff having reco- 
vered one thousand dol- 
lars as damages for the 
detention of slaves,where- 
as the damages laid 
in the writ and declara- 
tion were only two hun- 
dred dollars. Held, that 
the plaintiff might in the 
Supreme Court amend his 
writ and declaration, so 
as to state the damages 
at one thousand dollars, 
he paying all the costs of 
the suit. Clayton v. Liv- 
erman, 92 


APPEAL. 

1. Where a defendant on an 
appeal from the judgment 
of the County Court, gave 
but one surety, the surety 
cannot, on the judgment 
being affirmed in the 
higher Court, object to a 

1 


~e 


LL 


ON ees tare ne enn en 


cM) 


oo 


judgment against himself, 
on the ground that the 
Statute requires two sure- 
ties on an appeal from a 
Justice. Cochran v. Wood, 

215 
The sureties are required 
for the benefit of the plain- 
tiff, and he may dispense 
with them in whole or in 
part, at his option, Ibid. 


. A joint judgment was 


obtained before a Justice 
of the Peace against A 
and B. A appealed to 
the County Court and 
gave C as the surety for 
the appeal. At the June 
Session, 1843, of the Coun- 
ty Court, judgment was 
entered against B, and 
also against C, the surety, 
both A and B having ap- 
— and pleaded in the 

ounty Court. At De- 
cember Session, 1842, on 
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motion the judgment a- 
gainst C was vacated. 
From this order the plain- 
tiff appealed to the Supe- 
riorCourt. The Superior 
Court dismissed the ap- 
peal on the ground, that 
there was no error in the 
judgment of the County 
Court at its December 
Session, 1843. Held, 
That the appeal from the 
Justice took up all the 
proceedings to the County 
Court; as, the judgment 
being joint, one half of it 
could not be vacated, and 
the other left valid in the 
Magistrate’s Court. Ram- 
sour v. Raper, 346 
. Where, in a suit pending 
in the County Court, an 
award by referees under 
a rule of Court is made 
in favor of the plaintiff, 
and the Court sets aside 
the award and orders a 
trial, upon which there is 
a verdict for the defen- 
dant, the plaintiff cannot, 
by then appealing, bring 
the questions on the award 
before the Superior Court. 
He should, as he had a 
right to do, have appealed 
from the decision of the 
County Court upon the 
award. State v. Laws, 
375 


ARBITRATION. 


When a submission to arbi- 


tration is by bond and an 
award is made, if the 
award be for the payment 
of money, a suit may be 


INDEX. 


brought either on the 
bond or on the award, at 
the option of the y 
claiming benefit under it. 
Thompson v. Childs, 435 


ASSUMPSIT. 


. Where a person owing a 


debt has two agents, and 
one of them pays the debt 
toa constable, with whom 
it had been placed by the 
creditor for collection, and 
afterwards the other a- 
gent pays the same debt 
to the creditor himself; 
Held, that the princi 
might recover back this 
money, without shewing 
that the constable had 
aid to the creditor what 
e had collected. Pool v. 
Allen, 121 


. Where wrecked goods 


were placed und’r the care 
of the wreck-master by 
the Captain of a vessel, to 
be disposed of according 
to law. and the owner, af- 
terwards and before asale, 
promised the wreck-mas- 
ter that, if he would de- 
liver up the goods to him, 
he would pay him his 
commissions ; Held, that 
there was a sufficient con- 
sideration for the promise. 
Etheridge v. n, 

127 
Where A. who is an in- 
dorser on the note of B. 
after it becomes due bor- 
rows money from a bank 
on his own note with 
surety, and with it dis- 
charges B’s. note, which 
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also belonged to the bank. 
Held, that A. before pay- 
ing up his own note in the 
bank, may maintain an 
action against B. for mo- 
ney paid to his use.— 
Hall y. Whitaker, 353 


ATTACHMENT. 
. Where a defendant in an 
attachment is brought be- 
fore a Magistrate, not by 
a levy on his property, 
but by summoning a gar- 
nishee, no advertisement 
or notice in writing is re- 
quired. Parker v. Gil- 
reath, 400 
2. An attachment, served in 
the hands of a garnishee 
as a debtor, is substantial- 
ly an action at law by the 
defendant in the attach- 
ment, and, therefore, the 
plaintiffin the attachment 
cannot recover against 
the garnishee, in a case 
in which the defendant in 
the attachment could not 
have recovered the same 
debt. Patton v. Smith, 
438 


ATTORNEYS. 


Where the condition of a 


bond was that A. should 
pay to B. and C. attorneys, 
one hundred dollars, on 
condition that they clear- 
ed A. of three suits and 
three indictments in the 
Superior Court, and A. 
was cleared in the Su- 
perior Court of all the 
cases except one, in which 


! 


1. 
2. 


3. 
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he was convicted and the 
case was taken to the Sa- 
prose Court, where A. 
ad to employ another at- 
torney, but the judgment 
below was reversed, and 
A. discharged from the 
rosecution; Held, that 
. and C. had substantial- 
iy evnguin’ with the con- 
ition precedent and had 
a right to re r from A. 
Candler v. Trammell, 125 


AUCTION. 

If A. employ a crier or 
auctioneer, to cry proper- 
ty at a public auction, 
without directing him not 
to cry the bid of B., and 
ee the ae ne highest 

idder and the pro 

is knocked off to Piva wd 
the contract is complete, 
provided B. complies with 
the terms of the auction. 
Ricks v. Battle, 269 

It is no defence to an ac- 
tion by B. against A. for 
a breach of this contract, 
that A. had previously 
told B. his bid should not 
be received, unless she so 
directed the crier or auc- 
tioneer, or unless she ob- 
jected at the time of the 
bidding and before the 

+ sae was knocked off. 

bid. 

What is stated by an auc- 
tioneer in his advertise- 
ment may be explained 
by what is said by him at 
the time of the sale. Ran- 
kin v. Matthews, 286 
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BANK OF CAPE FEAR, 
Under the charter of the 
Bank of Cape Fear, the 
Bank is exempted from 
all Taxes, Town as well 
as County and State Tax- 
es. Bank of Cape Fear 
v. Deming, 55 


BASTARDY. 

In a case of bastardy, after 
the defendant has had an 
issue tried under the Stat- 
ute, and the verdict is 
against him, it is too late 
for him to move to quash 
the proceedings, because 
the mother of the child, 
who was examined before 
the Magistrate on oath, 
was a woman of color. 
State v. Lee, 265 


BILLS AND PROMISSO- 
RY NOTES. 

1. The alteration of a bill 
or note in a material part 
vacates the bill or note, 
except as between the 
parties consenting to such 
alteration. Davis v.Cole- } 
man, . 4245 

. Cutting off the name of 
one of the makers of a 
promissory note, and sub- 
stituting another, is a ma- } 3. 
terial alteration. Ibid. 


BOND. 

. It is of the essence of a 
bond to have an obligee 
as well as an obligor ; it 
must shew upon its face ; 
to whom it is payable.) 4. 
Phelps v. Call, 262° 

2. The defect cannot be sup- : 





) 


plied by shewing a deliv- 
ery to a particular person. 
Ibid. 


BOUNDARY. 


. Where a grant called for 


certain courses and dis- 
tances, and from the last 
(the third line.) “ thence 
No 87 W. 199 poles to a 
hickory, thence the courses 
of the Swamp to the be- 
ginning.” Held, that tho’ 
the distance from the last 
corner tothe Swamp gave 
out nine chains and fifty 
links from the Swamp, 
and no hickory corner was 
to be found, nor was there 
any proof of its existence, 
yet the line should be ex- 
tended to the Swamp and 
thence pursue its courses. 
McPhaul v. Gilchrist, 169 


. Held further, that the 


declaration of an owner 
of the land, that his fourth 
line run from the termina- 
tion of the distance men- 
tioned in the third line, 
directly to the beginning, 
did not of itself divest him 
of his title to the land, ly- 
ing between that line and 
the Swamp. Ibid. 
When nothing but course 
and distance is called for 
in a deed, parol evidence 
is not admissible, to shew 
that a line of marked 
trees not called for in the 
deed is the true boundary. 
Wynne v. Alexander, 237 
When one corner is es- 
tablished and the course 
and distance only given 
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and the next corner called 5 
for in the deed is also es- 5 
tablished, the line must‘ 


run directly from the one 
»2 


corner to the other, al- 
though there may be a 
line of marked trees be- 
tween the corners. but 
varying in some places 
from the direct line. Ibid. 
- Nor is it sufficient to 
make an exception ta this 
rule, that the trees were 
marked as the line by the 
parties, at the time when 
the deed was executed 
from one to the other. 
Ibid. 
. In a controversy about 
boundary, the plaintiff 
may give in evidence a 
recovery in an ejectment 


suit, twenty-five years‘ 


ago, by one under whom; 
the plaintiff claims a- 
gainst the defendant and 
the subsequent abandon- 
ment by the defendant of 
the land now claimed by 


the 
McLaughlin, 310 
. Where, in running a line, 
another line is called for, 
and the distance gives out 
before reaching the line 
called for, the distance is 
to be disregarded. Ibid. 
See Esecrment. 


CHEROKEE LANDS. 

. Under the Acts for the 
sale of the Cherokee lands, 
the purchaser has a right, 
upon the certificate of his 


purchase from the com- 52. 


missioners, to institute an : 


laintiff. Gilchrist v.51. 


$05 


action of ejectment, in the 
name of the State, against 
any person in possession. 
State v. England, 158 
The person, so in posses- 
sion, cannot set up as a 
defence to this action, that 
he had received a deed 
from the purchaser, which 
had never been registered 
but which was alleged to 
be lost, or destroyed by an 
agent of the ‘purchaser. 
Ibid. 


CONFISCATION LAWS. 
Under our confiscation laws, 


in the absence of commis- 
sioners or other officers 
appointed by law for that 
purpose, the County Court 
had no authority to seize, 
condemn and sell the pro- 

erty of any Tory of the 

evolution, then dead, 
without notice to his heirs. 
McPhaul v. Gilchrist, 169 


CONSTABLES. 
Where a constable re- 
ceives notes or other evi- 
dences of debt, a short 
time before his office ex- 
pires, and does not collect 
them for want of time, 
and, after his office ex- 
pires, refuses to deliver to 
the owner the notes or 
other evidences of debt, 
so eee in his hands, he 
and his sureties on his 
official bond are liable to 
an action for the amount. 
State v. Johnson, 77 
If the constable had con- 
tinued in office for another 
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year and the creditor had ; 
permitted the evidences of | 
the debt to remain in the 
hands of the officer, it 
might be evidence of a 
new contract of agency, 
upon which the sureties 
of the second year would 
be liable. Jbid. 


3. The bonds of constables, 


whoare re-appointed from 
year to year, are not 
cumulative; and there- 
fore sureties of a consta- 
ble are only responsible 
for breaches committed 
during the official year for 
which they became his‘ 
sureties, tho’ at the expira- 
tion of the year, he may 
have been re-appointed. 
Miller v. Davis, 198 
4. Where the only record of 


the appointment and qual 
ification of a constable 


the following 
“ James 


was in 
words, to-wit: 
R. McMinn appeared in 
Court and filed his bond 
as constable for the Coun- 
ty of Henderson for one 
yearand was duly sworn.” 
Held, that, under the Act 
of 1844, curing defects in 
the official bond of certain 
officers therein named, this 
was sufficient evidence of 
the appointment of the 
constable, and of his hav- 
ing qualified and given 
bond. State v. McMinn, 

344 


SOLERO BLL EL LILO ames ne ae eer 


CONTRACT. 
. The plaintitf sold to the 
defendant some cattle for } 


$50. He received from~ 


INDEX. 


the defendant a promisso- 
ry note for thirty dollars, 
payable the first of Jan- 
uary, ensuing; and a bank 
note for twenty dollars, 
which was to be returned, 
if not found to be good, 
and the defendant was to 
have credit until the first 
of January. The bank 
note was returned as also 
the due bill, which was 
destroyed by the defen- 
dant, who then offered to 
pay ten dollars and give 
is note with surety for 
$40, payable the first of 
the next January. The 
plaintiff refused to accept 
them. Held, that the 
plaintiff could not sue the 
defendant in a quantum 
valebat until after the first 
of January. Gudger v. 
Fletcher, 372 
A due bill, though writ- 
ten with a pencil and not 
in ink, if legible, is good. 
Ibid. 


. A covenant was execu- 


ted by Band C reciting 
that whereas A had loan- 
ed to D $1,600 and D was 
desirous of securing the 
same, they, Band C,bound 
themselves to A, that if 
D did not pay the debt 
before the 30th day of 
February, 1844, they 
would pay it at the time 
stipulated and waive no- 
tice. This is not a mere 
guaranty, but an absolute 
promise to pay the money, 
if D did not pay it at the 


time stinnlated es4 wn 
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notice was necessary.— 
Williams v. Springs, 384 
4. The following instrument 
was signed, sealed, and 
delivered. “Know all! 
men by these presents, } 
that I, Edward canboed: 

) 


; 


have this day bargained 
for a sorrel filly with W. 
Gaither,which filly I want 
to stand as security until 
I pay him for her. [I also 
promise to take good care 
ofher. Witness my hand 
and seal, this 5th of Octo- 
ber, 1838.” Held, that, 
upon the face of the pa-; 
per, it was doubtful, whe- ' 
ther it was intended as a: 
mortgage or a conditional 
sale, and that it was pro- » 
perly left to the jury to; 
determine its character 
from the accompanying > 
circumstances. Gatther 
v. Teague, 460 
5. Where there is a convey- 
ance of chattels in imme- 
diate and absolute proper- 
ty, and there is in the 
same indenture a distinct 
personal covenant of the 
grantee, that the grantor 
shall have certain uses of 
the property during life, 
that ought not to be con- 
strued as a reservation of 
a life estate, but taken as 
a covenant merely; chief- 
ly, because the granting 
part of the instrument 
would otherwise be made 
void, and thus the whole 


6. 


7. 
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All instruments, made at 
the same time and rela- 
ting to the same subject, 
may be treated but as one 
and construed together, 
where this is necessary to 
effectuate the intention, 
and the provisions of the 
instruments, so put to- 
gether, will not be incom. 
patible. bid. 

But when contracts are 
put into several instru- 
ments, each of which has 
a sensible meaning, and 
may have a full operation 
by itself, they ought not 
to be put together for the 
purpose of making them 
mean, as one. differently 
from what they would in 
their separate state, and 
especially when the ef- 
fect of such consolidation 
would be to avoid an es- 
sential part of the con- 
tract. Ibid. 


COSTS. 

Where the plaintiff de- 
clares in = counts and 
enters a | on 
two of them, fat cbiains 
judgment upon the third, 
the defendant is not en- 
titled to recover any costs, 
though he had summoned 
witnesses, who were ad- 
mitted to be relevant, to 
defend himself against the 
counts, on which the 
nolle t was entered. 
Costin v. lll 


contract become of none; 2. The recovery of costs de- 


Howell v. Howell, 


effect. 
4910 


pends upon statutory reg- 
ulations, and by our 
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statute on the subject, the : 
party, who obtains a judg- 
ment, is entitled to his 
costs. Ibid. 


COVENANT. 

1. Where a covenant is en- ‘ 
tered into for the delivery ° 
of a variety of articles, : 
the condition is broken, if 
all are not delivered. Po-> 
teet v. Bryson, 337 » 

2. In the construction of‘ 
covenants, technical rules 

_ are not to be so much con- 
sulted, as the real mean-> 
ing of the parties, where ’ 
itcan be gathered from ¢ 
the instrument itself. Kil- 
lian v. Harshaw, 497. 

3. To arrive at the inten- 
tion, sentences may be‘ 
transposed and insensible , 
words, or such as have no 
distinct meaning, may be: 
rejected. Ibid. 

4. The whole instrument 


INDEX. 


lawful breaking down of 
the plaintiff's fence. Ibid. 


DEED. 


‘Where by a deed of gift, 


made in 1833, the donor 
conveyed a female slave 
to B, and then says, “ that 
is, after my decease, to 
have and enjoy unto the 
said B, his heirs, &c.” 
Held, that under the ope- 
ration of our statute pass- 
ed in 1823, (Rev. Stat. ch. 
37, sec. 22,) the issue of 
the female slave, as well 
as the slave herself, pass- 
ed to B. in the same man- 
ner as if this disposition 
had been made by will. 
Baldwin v. Joyner, 123 


DEVISES. 


¢ See Lecacirs anp Devises. 


DIVORCE. 


must be taken together, On a petition by a wife for 


and one part may’ be ex- } 
plained by another. bid. : 
See Contract. 


DAMAGES. 

1, Every man is presumed, ? 
in law, to intend any con- 
sequence,which naturally 
flows from an unlawful 
act, and is answerable to) 
private individuals for a- 
ny injury so sustained. 
Welch v. Piercy. 365? 

2. Therefore the defendant $ 
was liable, in an action of ¢ 
trespass quare clausum 
Sregit, for the loss of hogs, $ 
&e. occasioned by the un- 


a divorce, the Court will 
not suffer an issue to be 
submitted to the jury in 
such general terms as 
these: “Did the defen- 
cant, before the petitioner 
left his house, offer such 
indignities to her person, 
as to render her condition 
intolerable and her life 
burthensome?” The pe- 
tition must set forth the 
facts, the jury must pass 
upon those facts, and on 
their verdict the Court 
will determine, whether 
the facts found constitute 
or not a proper case for a 
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divorce. Harrison v. Har- 
rison, 484 


EJECTMENT. 
1. Where land is lapped by 
two deeds or grants, the 
adverse possession for se- 
ven years by a person, 
not being in possession of 
the lapped part, can give 
him no right against the 
superior title to the part 
so lapped. Smith v. In- 
gram, 175 
2. If two grants lap and one 
of the claimants A seated 
on the lapped part, and 
the other not, the es- 
sion of the whole interfer. 
ence is in the former ex- 
clusively—possession of 
part of the lands included 
in both deeds being pos- 
session of all of it. il- 
liams v. Miller, 186 
3. In an action of ejectment, 
when the tenant in pos- 
session makes default,and 
another is let in, by con- 
sent, to defend, upon an 
admission of actual pos- 
session in that person, it 
must be understood that 
it was the object of those 
parties to try the title be- 


| 
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island or islands in any 
navigable water may be 


entered, surveyed and 

granted. Smith v. In- 

gram, 175 
See Grants. 
EVIDENCE. 


When a witness, in giv- 
ing his deposition, refers 
to a note, and, by way 
of identifying it, recites 
what he believes to be a 
correct copy of the note, 
no objection can be taken 
on that account to the de- 
position, and the 
will be at liberty to intro- 
duce on the trial the 
original note so described. 
Jones v. Herndon, 79 
Where the question is, 
whether an instrument of 
writing is a testamen 
paper or a deed, it be- 
comes a fact, to be proved 
by all kinds of evidence, 
by which, in law, any 
other fact may be es- 
tablished. The evidence, 
which arises from the 
face = po instrument, 
may be aided or opposed 
by evidence aliunde. Clay- 
92 


ton v. Liverman 


tween themselves at once,) 3. Therefore where A and 


without the delay or ex- 

pense of anewsuit. Lee 

v. an, 471 
See Bounpanriss. 


ENTRIES. 

Where surveys are made on 
any navigable water, the 
water shall form one side 
of the survey. And any 
2 


q 


B by an instrument of 
writing “gave and be- 
queathed” to C certain 
slaves “to have and to 
keep the aforesaid proper- 
ty at our death,” and it 
was proved that the do- 
ae rarely as a 
eed of gift and so signed, 
sealed and delivered it. 
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Held, that this was a deed } 
of gift and not a testa-} 
mentary paper. bid. 

4, A grand juror, on the} 


INDEX. 


to the record, though he 
could not be compelled to 
give his testimony. Cum- 
mins v. Coffin, 196 


trial of an indictment,{8, The evidence of a part- 


may be compelled to dis- : 
close what was given in > 
evidence by a witness be- 
fore the grand jury. State : 
v. Broughton, 96 
5. Although a prisoner, on | 
his examination, shall not | 
have his examination, if< 
given on oath, read a-? 
gainst him, yet where a‘ 


ner, in behalf of those sued 
as part of the firm, is 
not competent for them, 
because, in a suit for con- 
tribution, he is not only 
bound for bis part of the 
debt recovered, but also 
for his proportion of the 
costs accrued in the ac- 
tion. bid. 


grand jury are investiga-‘9, The deposition of a wit- 


ting an offence, with a 
view to discover the per- 
petrator, and the person, 
who was subsequently in- 
dicted, was examined be- 
fore them on oath and? 


charged another with the ) ~ 


commission of the offence, ‘ 
this examination may be ' 


ness, taken in a criminal 
case before the examining 
magistrate, under the Act 
of 1715, Rev. Stat. ch. 35, 
sec. 1, may be read in evi- 
dence on the trial of the 
prisoner, if the witness is 
then dead. State v. Vail- 
entine, 225 


given in evidence against) 10. In such a case the de- 


the prisoner on the trial ; 
ofhisindictment. Ibid. 


; 


6. In an indictment for a> 


libel, charging that the ‘ 
prosecutor “was called a; 
murderer and foresworn,” 


position may be used 
either in chief, by either 
party, if the witness is 
dead, or upon the cross- 
examination of the wit- 
ness in Court. Ibid. 


it is not competent for the }11. The proof of the deposi- 


defendant to justify by ‘ 
proying that there was? 
and long had been a gen- ) 
eral report in the neigh- } 
borhood that the prosecu- : 
tor was a murderer and 
foresworn. State v. White, 

180 


7. In an action against two, 


of three partners in a firm, 
the plaintiff may intro- 
duce the testimony of a 
third partner, not a party 


tion is usually, but not 
necessarily, by the magis- 
trate or clerk ; but, in this 
State at least, there being 
no statutory direction as 
to the mode of proof, the 
probate must be a matter 
of sound discretion in the 
presiding Judge, keeping 
in view the general prin- 
ciples of evidence, alike 
necessary to the safety of 
the accused and the due 
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administration of the law. } 
Ibid. 

12, Held, in this case that, 
it appearing that the ex- 
aming magistrate was} 
necessarily absent in the ‘ 
discharge of high public } 
duties, prose by the Clerk } 
of the Superior Court, to} 
which the deposition had ‘ 
been returned according ‘ 
to law—that he was pre- § 
sent when the deposition ‘ 
was taken—that the ex-; 
amination was written? 
down by the magistrate 
himself, and that the de-‘ 
position, returned to his? 
office and offered in evi-? 
dence, was in the proper: 
hand writing of that mag: 
istrate—was sufficient to 
authorize the reading of 
the deposition. Ibid. 


13. A witness is not render- 


ed incompetent by the 
commission of, or by the 
conviction for any crime, 
but only by a judgment 

such conviction, 


14, It is sufficient to admit 
a witness to prove a con- 
versation of the defen- 
dant, when he says he can 
state all that passed on 
the occasion, when that 
conversation occurred, 
whether relative to that 
controversy or any other 
subject. It is not neces- 
sary for him to be able to 
state all the conversations ? 
of the defendant, which) 
he heard before or after 
the conversation offered ; 
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to be given in evidence. 
State v. Cowan, 239 


15. Whena magistrate, on 


the examination of a pris- 
oner, accused of robbing 
an individual of a watch 
on the previous night and 
on whom the watch was 
found, told him “ that un- 
less he could account for 
the manner, in which he 
became possessed of the 
watch, he should be o- 
bliged to commit him, to 
be tried for stealing it, 
this did not amount to 
such a threat or influence 
as would prevent the in- 
troduction of the subse- 
quent confession of the 
accused, especially as the 
magistrate repeatedly 
warned him not to commit 
himself by any confession. 


16. A prisoner may be con- 
victed, upon his own vol- 
untary and unbiassed con- 
fession, without any other 


Ibid. 


evidence. 


17. If an indictment for rob- 


bing, under the statute, 
charges that the robbery 
was in the highway, the 
State cannot give in evi- 
dence that it was near the 
highway. State vy. Cow- 
an, 239 


18. In criminal charges, the 


prisoner’s character can- 
not be put in issue by the 
State, unless he open the 
door by giving testimony 
to it. But it is not acon- 
clusion of law, that from 
his silenee, the jury are 
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21. The acts and declara- ; 


to believe he is a man of; 
bad character. State v.? 
O'Neal, 
19. In this State the pre-; 

sumption is, that a black § 
person is a slave. State 
v. Miller, 275° 


~ 20, Where, on the trial of? 


an indictment for murder, ‘ 
the prisoner proved a suf- 
ficient legal provocation 
at the time to extenuate 
the homicide, it is not 
competent to prove, in or-< 
der to shew that the kil- 
ling was not on the im- 
mediate ‘provocation but 
from previous malice,that { 
the prisoner, a year or a} 
month previously, had de- } 
clared his intention to kill 


two or three men, it being 
admitted that the prisoner 


had no reference in such 
threats to the deceased, 
as one of those men. State 
v. Barfield, 299 » 
tions of an accomplice’ 
are evidence when they 


are part of the res gesta, ( 


and done in furtherance ° 
of the common design. { 
State v. George, 321 $ 
22. But to make the acts or } 
declarations of another, ’ 
evidence against a pris-} 
oner,a conspiracy or com- } 
mon design between them { 
must be established. Jbid. ? 
23. The interest, which ex- } 
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25. The leaning of 


State v. Po- 
356 


is brought. 
leet, 


251 } 24. It is not sufficient that a 


witness believes himself 
interested, if in fact he is 
not; nor is it sufficient, 
if he conceives himself 
bound in morality and 
honor to make good any 
loss, sustained by the per- 
son, in whose favor his 
evidence is to be given, in 
consequence of a judg- 
ment against him. Ibid. 
the 
Courts, in modern times, 
is to let the objection, on 
the ground of interest, go 
to the credit, rather than 
to the competency of the 
witness. Ibid. 


26. Where a return of a 


levy on land by a consta- 
ble conforms, in its des- 
cription, to the directions 
of the Act of Assembly, 
Rev. St. ch. 62, sec. 16, 
setting forth among other 
things, that the land lies 
on a creek, naming it, and 
it appears that there are 
several creeks in the coun- 
ty of that name, it is com- 
petent for a party to an 
ejectment suit, brought to 
recover the land sold un- 
der that levy, to shew 
which creek was intend- 
ed, when the levy was 
made. Parks v. Mason, 

$62 


cludes a witness produced ) 27. The receipt of a deputy 


in a suit, must be a legal ; 
and beneficial interest in’ 
the subject matter, for the ‘ 


recovery of which the suit ‘ 


sheriff, for a claim put in 
his hands for collection, is 
evidence against the she- 
riff in an action for failing 
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to collect the claim. Jar- } 
ratt v. McGee, 377 } 
28. And as such a receipt } 
binds the sheriff, it is, un- 
der the Act of 1844, na 

tent evidence against ‘ 


is sureties as well as 
himself. Ibid. 


29. In an action of debt on 


5 
2 
a covenant, proof of the 
hand-writing of the obli- 
gors, together with pos-) 
session by the obligee, is ; 
evidence from which the? 
jury may présume a de- 
livery, in the absence of 
roof to the contrary.’ 
illiams v. Springs, 384} 
30. The circumstance of 
there being three seals 
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be discharged on the pay- 
ment of certain assessed 
damages, and the execu- 
tion issuing thereon re- 
cites the judgment as for 
the damages only, this is 
a fatal variance and any 
sale under the execution 
is void. Walker v. Mar- 
shall, 1 


2. Where a judgment is a- 


gainst heirs for lands de- 
scended, after the plea of 
fully administered has 
been found in favor of the 
administrator, and the ex- 
ecution issues against the 
goods and chattels, lands 
and tenements of the heirs, 
the execution is void. Ibid. 


affixed,without anynames) 3, Under the statute, direct- 


before them, is not suffi- 
cient to rebut the pre- 
sumption of delivery, or? 
to shew that those who) 
did sign, did not intend ( 
that the covenant —~oy 
not be delivered, until the 
other persons signed it. Jd. { 
31. The copy of a grant 
from the Register’s Office | 
is good evidence, where 
the production of the orig- 
inal is, from any cause, 
dispensed with. Osborne 
Vv. lew, 415 
32. The declarations of a 
vendor, after he had sold 
property, are not evidence 
against his vendee, as to 
the title of the property. 
Williams v. Ulayton, 442: 


EXECUTIONS. : 
1. Where a judgment is for { 
the penalty of a bond to: 


ing, that, upon judgments 
against infant heirs, the 
execution shall be stayed 
for twelve months, the 
guardian of the infants 
has a discretion to waive 
the stay, and permit the 
execution to issue instan- 
ter, and the sheriffis bound 
to proceed upon such ex- 
ecution. Heath v. Latham, 

10 


4. Where, in the County 


Court, the suit was against 
three, and, on an appeal 
to the Superior Court, the 
judgment was only a- 
gainst one, without its 
appearing on the record 
what had been done as to 
the others: Held, that al. 
though the judgment in 
the Superior Court might 
have been erroneous or 
irregular, yet the judg- 
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ment was good until re- > 
versed, and under an exe- ; 
cution issuing on it the: 
Sheriff had legal authori- 
ty to sell the property of} 
the defendant against‘ 
whom it issued, in con-? 
formity to such judgment. ‘ 
Carter v. Spencer, 143 
5. A good execution in the? 
Sheriff’s hands sustains} 
a sale under it, though: 
wrongly recited or not re- > 
cited in the Sheriff’s deed. 
Ibid. ¢ 
6. A vested remainder or a? 
reversion in slaves may be > 
sold under a fieri facias,' 
subject to the temporary’? 
right of a hirer or other ) 
particular tenant. Ibid. 
7. The bid of one person at? 
an execution sale may} 


be relinquished to another, § 
who may take the sheriff’s- 
deed. bid. 
8. An officer, who, under a: 


fi. fa. from a justice,‘ 
seizes a horse and mule, } 
puts them up in a stable} 
—though it be on the 
premises of the defendant } 
—and sleeps on the premi- > 
ses during the night of the $ 
seizure has such a posses- 
sion as justifies him in 
having an action against ‘ 
another officer, who goes ¢ 
during that night and } 
takes away the property } 
under another fi.fa. from a ‘ 
justice. Rives v. Porter, 74 ? 
9. It would be unnecessary > 
to require an officer to re- ‘ 
move property instantly. ’ 
It answers all the pur-‘ 
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poses of giving notoriety 
to the levy, for the officer 
to take possession of the 
property on the premises, 
provided he remain there 
with it so as to be able to 
exercise over it that do- 
minion, which owners in 
possession usually exer- 
cise. Ibid. 

10. A purchaser at a She- 
riff’s sale of land, under 
execution, is only bound 
to shew a judgment, exe- 
cution and the sheriff ’s 
deed. He is not bound to 
to shew a levy by the 
sheriff. His title is com- 
plete as against the de- 
fendant in the execution. 
McEntire v. Durham, 151 

11. An execution upon a 
dormant judgment is not 
void. It is only irregular; 
and that is an objection, 
which can only be taken 
by the defendant in the 
execution—and not by the 
officer to whom it is di- 
rected, who is bound to 
serve it. State v. Mor- 

an, 387 

12. It is the duty of an offi- 
cer to sell property levied 
on, in a way to bring the 
best price, unless the par- 
ties interested consent 
that the sale may be made 
in a different way. Ibid. 

13. A sheriff has no right to 
return nulla bone on an 
execution, without mak- 
ing an effort to find pro- 
perty at the residence of 
the defendant in the exe- 
cution, or making any de- 
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mand of payment or en-} 
quiry for property. Parks ‘ 
v. Alexander, 412 
14. A mere general report 
that the debtor has no 
property will not justify 
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it originally, but only for 
the maker of the deed, or 
such persons, as might be 
entitled through him, ei- 
ther by contract or act of 
law. Ibid. 


such a return, ifthe debtor 218. The officer, making a 


in fact has property, sub- } 
ject to be levied on. bid. | 
15. Where a forthcoming ? 

bond is given for the de- } 
livery of property levied 
on by a constable, it is the ° 
duty of the obligors to? 
put the officer in the quiet 5 
and peaceable possession § 
of the property, at the; 
time and place specified, ? 
otherwise their bond will } 
be forfeited. Poteet v.: 
Bryson, $37 


16, Where a slave has been ¢ 
conveyed by deed in trust 


for the payment of debts, . 
a sale of such slave, un. 5 
der an execution against } 


7 
him who executed such{!9. When land has been 


deed, is not valid, at least? 
while any of the debts re- } 
main unpaid. Thompson} 
v. Ford, 418° 
17, The indorsement by such 
~ a trustee on the deed, 

“that he had sold (a cer ‘ 
tain negro) and satisfied 

the claims mentioned in 

the within deed and re- 

tained a balance of $ 

in my hands,” does not 


levy on land under an ex- 
ecution from a Justice of 
the Peace, must make his 
return of the land he has 
levied on,on the judgment 
and execution, when they 
are on one and the same 
piece of paper; or on the 
execution when they are 
on different ones; or on 
same paper annexed to 
tLe one or the other, and 
which would constitute a 
part of it and have to be 
recorded with it. A sale 
under an execution issu- 
ing ona return differently 
made is void. Dickson v. 

429 


sold by a sheriff under an 
execution and he dies be- 
fore making a convey- 
ance, the succeeding she- 
riff cannot make the con- 
veyance, unless the pur- 
chase money has been 
paid to the sheriff who 
sold. Harris v. Irwin, 432 


EXECUTORS AND AD.- 


MINISTRATORS. 


purport or amount to a{1l. When a suit is brought 


conveyance by him, but 
only shews, that he then 
no longer held the title for 
the creditors secured = 
the deed, as one of the 
trusts, on which he took 


upon an administration 
bond, the defendants have 
a right, under the plea of 
the general issue, to shew 
that the supposed intes- 
tate was alive at the date 
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of the letters of adminis- } 
tration and of the bond, ) 
the County Court in such { 
case having no jurisdic-? 
tion. State v.White, 116 
. In like manner the rela- 
tor of the plaintiff can 
shew that the person al- 
leged to have been dead, 
intestate, was not the per- 
son, whom the defendants 
offered to prove was then 
alive, but some other per- 


son of the same name, ) 2. 


who was then actually; 
dead. IJhid. 
. In the administration of } 
assets, judgments by Jus- ( 
tices of the Peace are to} 
be paid before bonds and; 
not matters of record, of 

wh ch the executor or ad- 

ministrator is bound to 

tuke notice, actual notice} 
of them must be given by} 
the creditor. State v.) 
Johnson, 2315 
4. The dormancy of a judg- } 
ment does not at all affect | 
its dignity in the adminis- } 
tration of assets. Ibid. 


FORGERY. 


notes. But as they rofl 
3 


} 
? 
) 
N 
> 


Falsely putting a witness’; 4. 


name to a bond, which is 
not required to have a 
subscribing witness, does 
not vitiate the bond and 
is not forgery. State v. 
Gherkin, 206 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 

1. A being seized and pos-) 
sessed of an esiate in fee 


INDEX. 


in a tract of land, subject 
to a limitation over toB, in 
the event of A’s dying 
without issue, made a 
fraudulent conveyance of 
the land. Afterwards B 
died, leaving A his heir 
atlaw. Held, that after 
the death of B the whole 
estate was liable to the 
satisfaction of A’s credi- 
tors. Flynn v. Williams, 
32 
The Act, regarding frau- 
dulent alienations of pro- 
perty, makes the fraudu- 
lent conveyance ats9- 
lutely void, and in that 
Way prevents the passing 
of any estate, as against 
creditors, &c. Ibid. 
A fraud in the considera- 
tion or treaty, on which a 
deed is obtained, is a 
ground for impeaching it 
in equity, but it does not 
avoid itatlaw. Tohave 
that effect, it is necessary 
the execution of the deed 
should be obtained by 
fraud,so as to make a 
case for the defendants on 
the plea of non est factum. 
Canoy v. Troutman, 155 
When land is conveyed 
in fee to a person, under 
certain trusts mentioned 
in the deed, the trustee 
can convey a legal title to 
the property, so as to ena- 
ble the alienee to main- 
tain an action of eject- 
ment. The question, as 
to his equitable right to 
convey,for a different pur- 
pose than that authorized 
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by the trust, is one of; 9. Anindulgence fora year, 


purely equitable jurisdic- 
tion, and cannot be enter- 
tained in a Court of Law. 
Ibid. 
5. Under the Statutes of 
Elizabeth, voluntary con- 
veyances to children, as 
such, are not absolutely 
void as to creditors. To 
make them void, it must 
be shewn that the maker 
of the deed was indebted 
at the time, or so soon af- 
terwards, as to connect 
the purpose of making the 
deed with that of con 
tracting the debt and de- 
feating it. Smith v. Rea- 
vis, 341 
6. By indebtedness in such 
& case is not meant a debt 


of a trifling amount, in} 


comparison to the donor’s 
estate, but he must be 
“ greatly indebted,” or at 
least he must owe some 
debt, that remains unpaid 
and will be unpaid. if the 
conveyance be sustained. 

Ibid. 
7. Ifa father, who conveys 
land to a son, be indebted 
at the time, that does not 
avoid the deed, provided 
the father pay that debt, 
or if he retain property 
sufficient to pay the debt 
and out of which the cred- 
itor can raise the money, 
when he seizes the land 
conveyed to the child. 

Thid. 
8. This deed was made be- 
fore the Act of 1840-1, 
ch. 28. Ibid. 


upon obtaining a real se- 
curity for an_ existing 
debt, which is necessarily 
made public by registra- 
tion, is not so unreasonble 
as to raise a legal pre- 
sumption of an intent to 
hinder a creditor by the 
security. Lee v. Flanna- 
gan, 471 


10. On a question of fraud 


as to a deed of trust, &c. 
it is a proper subject of 
inquiry by the jury, whe- 
ther the sale was to be in 
convenient time under all 
the circumstances of the 
parties. bd. 


11. Where a deed in favor 


of one creditor is made for 
the purpose of defeating 
another creditor, it is frau- 
dulent; but it is not so 
when the loss of the latter 
is merely a consequence of 
the preference given toa 
just debt. Ibid. 


12. It would seem that a 


mortgage of land for a 
just debt cannot be a 
fraud upon another credi- 
tor, (since our Act of 
1812,) because it cannot 
obstruct his remedy, by a 
sale of all that under any 
circumstances ought to 
be sold, namely, the deb- 
tor’s whole interest in the 
premises. Ibid. 


GRANT. 


1. Where a person has been 


not only in the actual oc- 
cupation of a of a 
tract of land for 25 or $0 
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years, but has also claim- } 
ed it and exercised acts 
of dominion and ow om 
ship over it, up toa well 
defined boundary, for 4 
and a longer time, this 
altogether evidence to be} 


left to the jury. to presume} 1, 


a grant of the land to a 
person and of convey-‘ 
ances to those claiming , 


under him, who so held} 2, 


the possession. Wallace’ 
v. Maxwell, 135! 
. At common law, land) 
covered by water, was the‘ 
subject of grant, except’ 
where the tide ebbed and | 


flowed, and so it was in} 3, 


this State in the year 1830, ; 
the former legislative re- 
strictions having been re-' 5 


pealed by the Act of 1839, ’ 
and not re enacted until) 
the Session of 1839-40. § 
Hatfield v. Grimstead, 139} 


GUARDIAN AND WARD. 
A was appointed a guardian 
to certain infants at Feb- 
ruary Term, 1833, of the } 
County Court, and so con- 
tinued until May Term; 
1841. During this time 


he never renewed ang 


bonds as required by law. 
The first renewal should 
have been at February 
1836 and the second at 
February 1839. In Au- 
gust 1837, W. W. was ap- 
pointed Clerk and issued 
no notice to the Guardian 
to renew his bonds; Held, 
that the Clerk and his 
sureties were responsible 
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for this neglect and were 
bound to make compensa- 
tion to the orphans for any 
loss they sustained there- 
by. State v. Watson, 289 


HIGHWAY. 

A wharf, simply as sach 
and not being a part of a 
street, is not a public high- 
way. State v. Cowan, 239 
The County Court has 
full power to order the 
laying out of public roads; 
but none to lay them out. 
The last power is given 
toa jury. Welch v. Piercy, 

365 
The Court has the power 
to decide, whether the 
public convenience re- 
quires the laying out of a 
road, and to order a jury 
for the purpose of laying 
it out ; but it has no pow- 
er, except astothe termini, 
to direct the jury or any 
one else, how it shall run, 
that being the exclusive 
province of the jury. their 
verdict being of course 
subject to the judgment of 
the Court, whether it shall 
be received or not. Ibid. 


4. An order of the Court di- 


recting how a road shall 
be run and opened does 
not justify an overseer, 
who acts under it, and he 
is liable to an action by 
the party grieved. Ibid. 


INDICTMENT. 


. Where on the trial of an 


indictment for murder, the 
prisoner’s counsel object- 
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ed, that the name of the, 
deceased as mentioned in } 
the indictment was not } 
his true name, that was a 
fact to be tried by the 
jury. State v. Angel, 27 
. The purpose of setting 
forth the name of the per- 
son, on whom an offence } 
has been committed, is} 
to identify the particular | 
fact or transaction, ni 
which the indictment is 
founded, so that the ac- 
cused may have the bene- 
fit of an acquittal or con- 
viction, if accused a se- 
cond time. The name is 
generally required as the 
best mode of describing 
the person; but he may 
be described otherwise, as 

by his calling or the like, } 
if he be identified thereby } 
as the individual and dis- S 
tinguished from all others, } 5 
and if the name be not? 
known, that fact may be 
stated as an excuse for o- 
mitting it altogether. Ibid. ' 
. In an indictment under 
the Statute, Rev. Stat. ch. 
34, sec. 48, for maiming > 
by biting off an ear, it is 
not necessary to state 
whether it was the right 
or left ear. State v. 
Greene, 39 
. An_ indictment, 
charges, that “ A. B. and 
C. &c. with force and 
arms. &c. unlawfully, 
riotously, and routously 
did assemble together, to 
disturb the peace of the 
State, and did, then and ‘ 


\ 


6. 
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there, being so assembled 
and gathered together, 
make a great noise and 
disturbance in and near 
the dwelling house of one 
W. S, proclaiming that 
the said W. S. and his 
wife were personsof color, 
offering them for sale at 
auction and calling them 
vulgar and _ opprobious 
names, all of which was 
done in a loud voice, so 
that the same could be 
heard at a great distance, 
to the great damage and 
terror of the said W. S. 
and wife and the common 
nuisance, &c.” does not 
charge any criminal of- 
fence, inasmuch as it does 
not state that the said W. 
S. or his wife was in the 
house at the time. State 
v. Hathcock, 52 


5. Every indictment is a 


compound of law and fact, 
and must be so drawn, 
that the Court can, upon 
its inspection, be able 
to perceive the alleged 
crime. Ibid. 

The defendant was in- 
dicted and convicted upon 
the following indictment, 
to-wit : 


“Strate of NortruCarouina, 


Greene County. 


which ? Superior Court of Law, Fall 


Term, 1846. 


The jurors for the State up- 


on their oath present, that 
John Patterson, late of 
the County of Greene, on 
the Ist day of August, 
1845, and on divers other 
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days and times between ( 


that day and the day of 
the taking of this inquisi- 
tion with force and arms, 
at and in the County 
aforesaid, did keep and 
maintain a certain com- 
mon ill governed and dis- 
orderly house, and, in his 
said house, for his own 
jucre and gain, certain 
persons, as well free as 
slaves, to frequent and 
come together, then and 
on the said other days and 
times, there unlawfully 


i ed i a a ae 


¢ 


and wilfully did cause? 
and procure, and the ante 
persons in his said house ‘ 
at unlawful times, as well ' 
in the night as in the day, ’ 
then and on the said other? 8 
days and times there to} 


be and remain, drinking, § 
tippling, and misbehav-} 
ing themselves unlawfully ° 


and wilfully did permit) 9. 


Py 


and doth permit to the} 
great damage and com 
mon nuisance of all the; 
citizens of the State there } 
inhabiting, residing and) 
passing, to the evil exam- 
ple of all others in like 
case appending, and a- 
gainst the peace and dig- 


INDEX. 


LALO 


dence on the trial. 
v. Patterson, 


7. In an indictment for lar- 


ceny, when the property 
stolen is alleged to be the 
property of A. B., and that 
the defendant “ did felon- 
iously steal, take and car- 
ry away the said proper- 
ty,” this is a sufficient de- 
scription of the offence. It 
is not necessary to state, 
that the property stolen 
was then actually in the 
—T of the said A. 
. or that it was actually 
taken out of his posses- 
sion, the law implying his 
possession from his owner- 
ship. State v. Gallimore, 
147 
An indictment for steal- 
ing a hog is well support- 
ed by shewing that the 
defendant stole a shoat. 
State v. Godet, 210 
Where an indictment al- 
leges the property stolen 
to be the property of 
Elizabeth Moore, and the 
evidence shews it was the 
property of a woman call- 
ed Betsey Moore, it must 
be left to the jury to de- 
cide whether the person 
so described was known 
by both names. Ibid. 


motion in arrest of judg-)10. In such an indictment, 


ment, held that this indict- 
ment did charge a crimin- 
al offence, and that it aed 
not necessary to set out 
farther the particulars, as § 
the names of the parties, } 
&c., though these particu- 
lars might be given in evi- 


| 
nity of the State.” re 


the christian and surname 
of the party injured, if 
known, must be stated; 
and the name so stated 
must be either the real 
name or that by which he 
is usually known: either 
is sufficient. Ibid. 
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11. An indictment for high 
way robbery may charge 
either that the robbery 
was committed in the 
high-way or that it was 
committed near the high- 
way. State v. Anthony. 

234 

12. An indictment for high- 

way robbery, which char- 


ges that the property was 
taken from the person and 
against the will of the 
owner,feloniously and vio- 
lently, is sufficient. State 
239 
13. In an indictment for al- 

tering the mark of a cat- 


v. Cowan, 


tle-beast. it is not neces- 


sary to set forth the origi- 
nal mark nor in what 
alteration ‘ 


| 


manner the 
was made. State v. O'- 
Neal. 251 
14. An indictment for tra 
ding with a slave in the 
day time, by selling him 
spirituous liquor, 
negative an order of the 
owner or manager,as well 


as a delivery for the ow- 


ner.. State vy. Miller, 275 


15. But an indictment for 
selling spirituous liquor 


toa slave in the night 
time, need not contain 
such a negation, for the 
offence is complete, whe- 
ther the slave had a writ- 
ten permission from his 
owner or not. Ibid. 


indictment containing se- 
veral counts, one of which 


must 
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ed for the State upon the 
good count. Ibid. 


INFANT. 


Where an infant purchased 


land and gave his note 
for the purchase money, 
and, after he became of 
age, continued in posses- 
sion of the land and pro- 
mised to pay the note; 
Heid, that this was a con- 
firmation of the contract 
by the infant, after he be- 
came of age, and he and 
his representatives were 
bound by it. Armfield v. 
Tate, 258 


JURISDICTION. 


'The State can bring an ac- 


tion in the Superior Court 
on a bond payable to her- 
self fora sum less than 
one hundred dollars. State 
v. Garland, 48 


JURORS. 

In forming a jury in the 
trial of an indictment for 
murder, the prisoner chal- 
lenged a person, tendered 
as a juror, because he was 
not indifferent for him. 
To sustain the challenge 
before the Court, the pris- 
oner offered that person 
as a witness, and being 
sworn he stated “ that he 
had formed and expressed 
an opinion adverse to the 
prisoner, upon rumors 
which he had heard; but 
that he had not heard a 


16. Upon conviction on : 


full statement of the case, 


is good and the others bad, 
and that his mind was not 


5 


judgment must be render. ' 
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so made up as to prevent ; Signed, 

the doing of impartial } J. G. Warson, Jr.” 
justice to the prisoner.”‘Is not a liquidated account 
Held that, upon this evi- within the meaning of our 
dence, the Court might? Act of Assembly, giving 
find that the juror was) jurisdiction to a single 
indifferent, and having $0} justice, of liquidated ac- 
found as a matter of fact,{ counts above sixty and 
the Supreme Court cannot} under one hundred dol- 
revise theirdecision. State) lars. Midgett v. Watson. 
v. Ellington, 61 143 
. On the trial of an indict-?/ 2. A liquidated account, un- 
ment against a slave for, der this Act, means one 
a capital offence,it is good§ in which the debt is ad- 
cause of challenge on the? justed and the balance 
part of the State to one { stated, without the neces- 
called as a juror, that he sity of having recourse to 
is nearly related to the) extrinsic evidence. Ibid. 
owner of the slave, as it:3. Where a judgment was 
would be on the part of? rendered in October 1838 
the prisoner that a juror) by a magistrate, upon a 
was a near relative of the} return of the constable on 
prosecutor. State v. An-? the warrant “ executed,” 
thony, 234 but not having the name 
‘ of the constable signed to 
JUSTICES’ JURISDIC- ( the return; Held, that this 
TION. » judgment was not void, 
]. An account in the follow: } for the want of the signa- 
ing words, to-wit :— { ture of the constable to 
“Sold to Samuel G. Watson,’ the return on the warrant. 
this 6th of December,) McElrathy. Butler, $98 
1844, 153 Turkies at one $4. And, held further, that 
dollar a pair, $76 50; the defendant in that 
211 chickens at 12 judgment, against whom 
1-2 cents each, 26 38$ a magistrate, at a subse- 
quent time, had rendered 
$102 88? judgment upon the former 
Payable in Corn at judgment, could not be re- 
one dollar sixty } lieved from the last judg- 
cents, within sixty ment by writ of recordari, 

‘ 


days, to deliver the without first having the 

Corn in prior judgment reversed. 
Credit this account > Ibid. 

fifty shillings, 5 00:5. A seal is not required to 

; be affixed to an attach- 

$97 88° ment or warrant issued 
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a Justice ina civil case. 
arker v. Gilreath, 400 


LEGACIES AND DE- 
VISES. 

1. When a legacy is given 
to four children by name, 
and one of them dies in 
the lifetime of the testa- 
tor, his legacy is lapsed 
and must go, as undis- 
posed property, to the next 
of kin of the testator 
State v. Shannonhouse, 9 

. A. had put into the pos- 
session of his daughter B. 
a negro woman named P. 
While in her possession, 
she hadtwochildren. A. 
then resumed the posses- 
sion and continued it to 
his death, during which 
time P. had another child, 
A. afterwards died and 
among other things be- 
queathed as follows : 
give and bequeath to my 
daughter B. all the pro- 
perty I have heretofore 
possessed her with, ex- 
cept negro woman P. 
which I lend to her during 
her life, and after her 
death the negro woman 
P. and all her increase to 
be equally divided among 
my daughter B’s. chil- 
dren.” The executors as- 
sentedtothelegacy. Held 
that, after the death of B. 
her children could not re- 
cover by petition any of 
these negroes; First, be- 
cause as to the negro wo- 
man P. the legal estate 
had vested in them and 


b 


4 


ah 


3. 


4. 
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they might recover by ae- 
tion at law. Secondly, 
because as to the issue of 
P. born before the ‘esta- 
tor’s death, they did not 
pass under the will to the 
childrenofB. Hurdle v. 
Reddick, 87 
“Increase” in the bequest 
of a female slave means 
only the increase born af- 
ter the testator’s death ; 
unless where upon an ap- 
parent intent to include 
issue born after the mak- 
ing of the will, or even 
that before, by any words 
of reference to a period, 
from which the birth of 
the issue, that is to pass, 
shall be counted. Jbtd. 

A testator devised to his 
wife during her life or 
widowhood all his estate 
except what he should by 
his will otherwise dispose 
of. He then gives certain 
property to his children to 
be theirs at his decease. 
Then comes this clause : 
“ Also, at the decease of 
my wife, I give tomy son 
G. my man Stephen, and 
to my son L. my man 
Charles. Also]! give and 
bequeath to my son L. 
W. all my lands, &c.” (on 
which he had previously 
given his wife a life es- 
tate.) “Also unto my son 
L. W. I give my two boys 
Dick and David with their 
mother.” Held, that these 
negroes did not pass im- 
mediately to L. W. but 
only in remainder af- 
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ter the death or marriage 
ofthe widow. Sherrill v. 
Echard, 161 
. A testator devised “to 
my grandson J. S., son of 
S. S. the tract of land I 
now live on, with the re- 
serve and privilege of my 
son S. S. the father of the 
said J. having the full 
privilege of the said land, ; 
and all the profits arising 
therefrom during his na- 
tural life.” 
quent clause he says, “| 
further give and bequeath } 
all my lands, that I am 
seized and possessed of at 
this time, or the profits 
arising therefrom to my 
beloved wife, during her 
natural life or widowhood, 
then for it to fall back § 
to said heir as above 
mentioned.” Sullivan v. 
Ragsdale, 194 { 
. Held, that, even if J. 5S. 
be the heir intended in 
the second clause of the 
will, yet he could only 
take the lands, subject to 
the reservation in the first 
clause of a life estate to 
his father, and that he 
could not bring an action 
to recover the lands in the 
lifetime of the father. Ibid. 
. A testator bequeathed to 
A. B. as follows: I give 
and bequeath unto my 
daughter Elizabeth Coon, 
during her natural life, at 
the end of which to the 
only heirs of her body, one 
negro girl named Riab, 
this to the aforementioned 
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to them and their heirs 
forever.” Held, that as 
this disposition, if applied 
to land, would have crea- 
ted an estate tail, it gives 
the absolute property in 
the slave to Elizabeth 
Coon, there being nothing 
in the other parts of the 
will to shew that the 
words, “heirs of the body,” 
meant “children.” Coon 
v. Rice, 217 


In a subse-}8. A by will in 1786, devis- 


ed to his son R a tract of 
land and then proceeded 
as follows: “And my 
desire is, if my son R die 
without heir lawfully be- 
gotten of his body, for it 
to be sold, and equally di- 
vided between his own 
sisters.” Held, that the 
limitation over was too 
remote, and that estates 
tail having by the Act of 
1784 been converted into 
fee simple estate, the son 
R took an absolute estate 
in fee simple in the land 
devised. Hollowell y. Kor- 
negay, 261 


LIMITATIONS.STATUTE 


OF, AND PRESUMP.-. 
TIONS. 


1, If in reply, to the plea of 


an executor of the Act of 
1789, limiting the time 
within which actions shall 
be brought against execu- 
tors,&c. the plaintiff wish- 
es to avail himself of the 
pee in that Act, that 

e was requested by the 
executor not to sue, he 
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must state the fact in a; 
special replication. Hub-} 
bard v. Marsh, 204» 
. Where it appeared that} 
payments were indorsed } 
on the bond, declared> 
upon, subsequently to the } 
death of the testator, but 
it did not appear by whom, 


$25 


sory note, within three 
years, will take the debt 
out of the statute of limi- 
tations as to all. Davis 
v. Coleman, 424 


} MALICIOUS PROSECU- 


TION. 


this afforded no evidence} 1. In an action for malicious 


that the executor had re- 

quested delay. Ibid. Q 
. A surviving obligor can-$ 
not continue or revive the 

liability of the estate of a 

deceased obligor by = 
tial payments, obtaining $ 
indulgence or other means, } 
so as to repel the opera-? 
tion of that Statute. Ibid. § 
. Inan action on a bond‘ 


for $60, payable to two’ 
attornies, for attending to ; 


a suit, which bond had‘ 
been due more than twen-? 
ty years, the defendants) 


) 


relied upon the presump- » 
tion of payment or satis- 
faction under the statute, 
from the lapse of time. § 
To rebut the presumption, } 
the plaintiff proved, that} 
one of the defendants had 
recently said that he had 
paid one-half of the bond, 
and the other half was 
relinquished, because the 
attorney to whom it was 
payable, had neglected to 
attend to the suit. Held, 
that these declarations 
were not sufficient to re- 
but the presumption. Hen- 
ry v. Smith, 348 
_ A peyineat made by one 
of the makers of a promis- 


4 


2. 


3. 


preqoensiiy, where proba- 
able cause is alleged, it is 
the duty of the Court to 
direct the jury, that, if 
they find certain facts 
from the evidence,or draw 
from them certain other 
inferences of fact, there is 
or is not probable cause ; 
thus leaving the questions 
of fact to the jury, and 
keeping their effect, in 
point of reason, for the 
decision of the Court as a 
matter of law. Beale v. 
Roberson, 280 
In an action for a mali- 
cious prosecution, it is suf- 
ficient, in order to prove 
the prosecution termina- 
ted, to shew that the 
plaintiff was bound to ap- 
pear at a term of a Court 
5) eggs ne psa 
charge, that he did appear 
and was not rebound. 
Much more is it so, when 
the Solicitor for the State 
makes an entry on the 
docket, that he does net 
think the evidence suffi- 
cient to convict. Rice v. 
Ponder, 3s 

It is not a sufficient de- 
fence to an action for 
a malicigus prosecution 


wed 
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that the defendant really 
believed the plaintiff guil- 
ty of the crime, with 
which he charged him,} 
but he must prove facts ; 
and circumstances, which 
would induce a ores 
ble suspicion of the guilt) 
in the minds of unpreju-- 
diced and, at least, or-: 
dinarily intelligent per- 
sons. } 


4. Ifthe truth of the charges 


2 
made in a libel, when the 


libeller has been prosecu- } 
ted for it, will justify him } 
in bringing an action for ‘ 
malicious prosecution, the ’ 
charges ought to be proved : 
to be strictly true by plain ‘ 
and full evidence. - John- § 


ston v. Lance, 
( 
MILLS. 


1. An executor or adminis- ) 
trator has a right to a} 


remedy by petition, under 
the Act, Rev. Stat. ch. 74, ; 


' to recover damages for; 


intestate. 
Wi 


arren, 
2. A remedy by petition, un- ; 
’ der the Act of Assembly, ; 1 
Rev. Stat. ch. 74, to re-? 
cover damages for over- ) 


the overflowing by.a mill ; 
d of his testator’s or! 
intestate’s Jand in the life- ‘ 
time of such testator or’ 
Howcoit v.: 
20> 


flowing land by a mill‘ 
may be had against 
executors or adminis- 
trators of the person who 
committed the injury. 
v.. Coffield. Q 


448, 
3 
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PARTITION. 


1. The act of 1829 (Rev. St. 


ch..85, sec. 18,) for the par- 
tition of slaves or other 
personal chattels applies 
only to a plain legal ten- 
ancy in common, and not 
at all to a suit against an 
executor for negroes, as 
parts of a legacy to two 
or more persons in com. 
mon. Amis v. Amis, 219 
In this latter case the 
rights of the claimants 
cannot be ascertained, un- 
til the administration has 
been closed, or all the ac- 
counts have been taken ; 
and the executor is pro- 
ceeded against in his char- 
acter of a trustee for the 
legatees. Ibid. 

The Court will not enter- 
tain suits for the separate 
parcels, which constitute 
the mass or residue of an 
estate ; but, in ordér to 
avoid an unnecessary mul- 
titude of suits, requires 
that the suit should be so 
brought, as to take all the 
accounts. and distribute 
the whole estate by the 
decrees that may be made 
therein. bed. 


PARTNERS. 
If one partner purchase 
goods, ostensibly for the 
firm, but in truth for him- 
self, the firm is bound in 
the same manner .as it 
would be, if the partner 
had borrowed money for 
the firm and misapplied it. 
Dickson vy. Alexander, 4 
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2. Where two partners en- 
tered into a covenant that 
one of them should re- 
ceive a salary for manag- 
ing the business; Held, 
that this salary must be 
paid out of the partner- 
ship funds. Weaver v. 
Upton, 458 


PAYMENT. 


To make specific articles ) 


payments, they must be 
received as payments, or 
by subsequent agreement 
they must be applied as 
payments. Locke v. An- 


dres, 159 


PRACTICE AND PLEAD- 
ING. 

1. The Act of Assembly re- 

straining Judges from ex- 

pressing to the jury an 


” 


opinion as to the “facts,” 


of the case, only applies 
to those “facts,” respect- 
ing which the parties take 
issue or dispute, and on 
which as having occurred 
or not occurred, the im- 
puted liability of the de- 
fendant depends. State v. 
Angel, 27 
. When the Attorney Gen- 
eral, upon an appeal by 
the defendant on an in- 
dictment, informs the 
Court, that he has looked 
into the record and that 
he consents that the venzre 
de novo prayed for should 
be granted, the Court will 
of course grant the venire 
de novo, without examin- 
ing into the errors as- 
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signed. State v. Valen- 
tine, 141 


. The Supreme Court will 


} 
‘4. 
é 


5. 


6. 


take no notice of mistakes 
by the jury in the Court 
below, whether or not 
they find against the facts 
orthelaw. State v. Galli- 
more, 147 

The jurisdiction of the 
Supreme Court is confined 
to matters of law, ad- 
judged by the Judge of 
the Court below, and, to 
ascertain what matters of 
law were so adjudged, 
they look to the case 
stated, which is in the na- 
ture of a bill of excep- 
tions. bid. 

Yet upon a motion in ar- 
rest of judgment, the Su- 
preme Court will look into 
the whole record, and, if 
they find error, will so de- 
cide. ? 

In an action of debt upon 
a bond, where the defen- 
dant has pleaded several 
pleas, and among others 
the plea of non est factum, 
and the jury find all the 
pleas in favor of the de- 
fendant, this Court is con- 
cluded by that verdict and 
cannot inquire into the 
instructions of the Court 
below, as to the other 
pleas, whether those in- 
structions were erroneous 
or not. Doub v. Houser, 

167 


. Where the plaintiff, at 


the commencement of a 
suit, has given surety for 
its prosecution, it is not 
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competent afterwards for : 
the Court, on his petition, 
to allow him to prosecute } 
in forma pauperis, though { 
the defendant objected to> 
the surety and obtained a‘ 
rule that further surety’ 
should be given or the suit} 
should be dismissed. Hol-) 
der v. Jones, 191? 
8. The Court ought either to? 
have dismissed the suit, ' 
according to the rule, or; 
to have made an order on} 
the plaintiff’s petition.’ 
permitting him to carry; 
on his action, without giv- ' 
ing further security. Ibid. : 
9. The Court could not dis-5 
charge the first sureties: 
from their responsibilities, } 
without the consent of thes 
defendant. Ibid. 
10, A plea, that the amount > 
claimed by the plaintiffs 
together with the costs { 
then due, had been ten-} 
dered to him since i 
commencement of the suit, ) 
is, as a plea, no bar to the) 
plaintiff’s action, though} 
the money has been paid 
into Court under that plea. 
Murray v. Windley, 201 
11. The proper course, when 
no tender has been made 
before action brought, is 
for the defendant to move 
the Court that he may 
be permitted to pay into 
Court the amount he ad- 
mits to be due. If the 
plaintiff agrees to receive 
this amount in full of his 
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pays the costs. If the 
plaintiff prefers going on 
to trial, and he does not 
recover more than the a- 
mount so admitted, he is 
liable for the costs in- 
curred subsequently to the 
payment into Court. Ibid. 

12. A special verdict is in 
itself a verdict of guilty, 
as the facts found in it do 
or do not constitute in 
law the offence charged. 
There is nothing to do on 
it but to enter a judgment 
thereon for or against the 
accused, unless the Court 
should deem the verdict, 
as found, not to be sus- 
tained by the evidence, 
when they may set it aside 
and order a venzre de novo. 
State v. Moore, 228 

13. A judgment on aspecial 
verdict leaves the matter 
of law distinctly open to 
review in a higher Court. 
Ibid, 

14, But when the Court sets 
aside a special verdict, as 
rs may do, they cannot 
of themselves enter a gen- 
eral verdict of guilty or 
not guilty. That must be 
done by anew jury. bid. 

15. If done by the Court, it 
is a mistrial. Ibid. 

16. A defendant, in his ex- 
ception, must shew some 
error to his prejudice ; 
otherwise this Court will 
not set aside the verdict 
ofthejury. State v. Cow- 
an, 239 


claim, the suit is at an)17. There is no obligation 


end and the defendant’ 


on a Judge to interrupt 
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, 


counsel in stating their ; 
conclusions, either of law ; 
or fact. It is the right? 
ding Judge, if counsel; 
state facts as proved, upon 
which no evidence has 
been given, to correct the 
mistake, and he may do it 
till he charges the jury—} 
perhaps the most appro- 

riate time. State v. or. 
eal, 251 

18. An omission on the part é 
jury on a particular point, 
if no instruction be asked 
from him on that point, is 
not error. bid. 

19. The plea of not guilty 
the person, merely denies 4 
that he committed any 
trespass at all. Meeds v. 
Carver, 273 

20. If,in such an action, the 
justification, he cannot 
give it in evidence under 
the general issue, but 
must plead it specially. 

Ibid. 
no power to reverse a 
judgment, rendered at a 
preceding term. Ramsour 
v. Raper, 346 

22. Where a Judge told the 
they must find for one of 
the parties, unless they 
believed his witness had 
committed perjury, the) 

charge was erroneous, ‘ 


and the duty of the presi- $ 
at the moment, or wait 
of a Judge to instruct the 
to an action of trespass on 
defendant hath matter of 
21. The County Court has 
jury in his charge, that 
because the credit of the 
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witness was a matter for 
the jury, not for the Court, 
and the witness might 
have been ye and 
not guilty o rjury. 
State v. Tiesum: = 381 
23. This Court cannot act 
upon affidavits offered in 
the Court below. It is the 
province of that Court ex- 
clusively to determine the 
facts, and the Supreme 
Court can only review so 
much of the judgment, as 
involves matters of law, 
strictly. Rhinehardt v. 
Potts, 403 
24. A defendant, who issued 
upon a judgment, obtained 
before a Justice of the 
Peace, has no right to 
@plead that he was an in- 
fant, when that judgment 
was rendered. Ludwick 
v. Fair, 422 
25. A judgment bya Jus- 
tice of the Peace, though 
not a matter of record, de- 
termines, between the 
parties, their respective 
rights in the matter of 
controversy. Neither par- 
ty can, in a subsequent 
proceeding to inforce it, 
deny or contest the mat- 
ters of fact, ascertained by 
it. Ibid 
26. Where a warrant is is- 
sued against three, and re- 
turned “executed,” andthe 
judgment is against the 
“defendant” in the singu- 
lar, and so also is the entry 
in the stay of execution, 
and especially where the 
Justice, who rendered the 
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judgment, was himself a, 
party defendant, it cannot } 
e determined bythe Court 
against whom the judg- > 
nent really was, Thomas } 
445? 
( 


vy. Holcombe, 


PROCESSIONING. 5 
1. Areport of aprocessioner , 
is radically defective, ? 
which does not state, with 
precision, the claims of} 
the respective parties, so } 
as to shew what lines) 
were disputed or how far‘ 
they were disputed. Hoyle ; 
v. Wilson, 466 > 
2. The important and con- } 
clusive effect given by the: 
statute in relation to pro- > 
cessioning, whereby two } 
inquisitions of the proces- ¢ 
sioner vest an absolute? 
title, requires the Court to ‘ 
view the proceedings with 
a vigilant eye, that no in- ? 
jury may accrue from tol- 
erating an undue laxity 
in the proceedings, bid. } 


RECORDARI. 

. When a recordari, ac- 
cording to the common 
pe in our State, is 
rought with a view to 
have a new trial upon the 
facts, as it is a favor, in 
the nature of an extension? 
of the power of appeal, it} 
must be applied for spee- 
dily, and any delay, after 
the earliest period in the? 
party’s power to apply,) 
must be accounted for. ’ 
Webd v. Durham, 130° 
2. But when the recordari. 
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is used as the foundation 
for reviewing summary 
convictions, or other pro- 
ceedings, before inferior 
tribunals in a case of false 
judgment, it is in the na- 
ture of a writ of error, 
and in fact always lies as 
a matter of right. Ibid. 

. Where the recordar is to 
bring up the proceedings 
in a case of forcible entry 
and detainer, although 
the plaintiff may have en- 
tered no traverse before 
the Justice, yet he shall 
be permitted to assign as 
many errors as he thinks 
proper. Ibid. 


REGISTRATION. 


(Where the purchaser of a 


slave has two different 
places of residence in two 
different counties, the reg- 
istration of his deed in 
either of those counties is 
sufficient. Carter v. Spen- 
cer, 14 


” 


RELIGIOUS SOCIETIES. 
1. Where a conveyance is 
made to A. B. and C. for 
a certain tract of land, as 
trustees for the Methodist 
Episcopal Church, a suit 
of trespass quare clausum 
Sregit may be brought by 
A. B. and C, against the 
wrongdoers, though they 
may not have been ap- 
pointed trustees accord- 
ing to our Act of Assem- 
bly in relation to the ap- 
pointment of trustees by 











3. It is only when a suit is 


religious congregations. 
We v. Fawcett, 44 


2. The title is vested in 


them individually and ‘ 
they may recover at law, ; 
though in the writ and} 
declaration they style 
themselves “trustees.” 
The latter word may be) 


rejected as surplusage. 
Ind. 


brought by persons, who 
claims as “successors,” 


that the question arises, | 
whether the original bar-; 
gainees were duly chosen } 
the trustees of a religious | 
congregation, and wheth- 
er the persons suing were < 
also duly chosen trastees, ; 
so as to give them legally } 





the character of “ succes- ‘2. 


sors” to the former, and 


thereby vest in them the} - 


title to the property.which 


_ is necessary to support an } 
‘3. 


action. Jhid. 


ROADS. 


( 
‘ 
See Hicuways. ; 
2 
¢ 


SEDUCTION. 


An action by a father for the 


seduction of his daughter ‘ 
will not lie, when the 
daughter is of full age, 
and not living in her fa- 
ther’s family, but in the 
actual employment of 
another person, though 
her father was to receive 


part of her wages. Mc-}1. 


Daniel v. Edwards, 408 5 
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SET OFF 


1. The plaintiff commenced 


his action of assumpsit on 
the 3rd of July, 1846. On 
the 13th when the Court, 
to which the action was 
returnable sat, the defen- 
dant pleaded as set-offs 
certain bonds of the plain- 
tiff’s due the 3rd of July. 
On these bonds the defen- 
dant had sued out war- 
rants against the plaintiff 
on the 7th of July and re- 
covered jadgments on the 
10th of July 1846. Heid, 
that these bonds could not 
be introduced as set-offs, 
because they were merged 
in judgments before the 
plea pleaded. Mizell v. 
“Moore, 255 

A set-off must not only 
be due at the commence- 
ment of the suit, but must 
continue to be due in the 
same form, when pleaded. 
Ibid. 

A. had collected a sum of 
money for B and, being 
sued tor it by B’s admin- 
istrator, pleaded only the 
generalissue. Held, that 
A. could not give in evi- 
dence, that B. had lived 
with him and that the ex- 
penses of her maintenance 
amounted to more than 
the money collected. He 
should have pleaded this 
as a set-off. Donaho v. 
Wither spoon, 351 


SHERIFF. 
A sheriff is bound to mark 
on process delivered to 
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him the true day on which 

it camé to his hands—-> 
otherwise he will forfeit : 
the penalty of $100 im-? 
posed by an Act of As- > 
sembly, Rev. Stat. ch. 31,5 
sec. 43. Hathaway v. Free- } 
man, 109 
. Asheriff, to whom a writ } 
has been delivered, but ’ 
who goes out of office be- > 
fore the return day of the } 
writ has no power to make } 
the return on it, and there- > 
fore is not liable to a-} 


mercement for not doing ' 8, 


so. State v. Woodside, 296 ° 
. It is the duty of the sheriff, } 
going out of office, to de-? 
liver all the process re-' 
maining in his hands, to 

his successor. Ibid. ( 


. A judgment ofan amerce- 
ment against a sheriff is § 


not conclusive against the 


suretieson hisbond. They } 9 


may show that the judg- } 
ment was either fraudu- | 
lently or improperly ob- 
tained against their prin- 
cipal. Ibid. 

hen a sheriff returns, | 
that a writ came to his: 
hands “too late to exe- | 
cute,” the writ having: 
been delivered to him} 
more than ten, but less} 
than twenty days before 
the term of the Court, he 
is liable to the penalty of 
five hundred dollars, pre- 
scribed by the Statute, 
Rev. Stat. ch. 109, sec. 18, | 
for making a false return. 
Lemitt v. Freeman, 
G. The plaintiffs sued out 
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a writ against James 
Bowles, which was re- 


turned “ non est inventus;” 


the plaintiffs in their joint 
names may sustain an ac- 
tion for a false return, as 
informers or as the parties 
gricved. Houser v. Hamp- 
ton, 333 


. The ignorance of a she- 


riff’s deputy, who makes 
a false return, if in fact it 
was false, does not excuse 
the sheriff from the penal- 
ty. Ibid. 

When a defendant in a 
writ is openly and atlarge 
in a County, non est inven- 
tus is a false return ; and, 
if he cannot be taken else- 
where, the statute re- 
quires, that the sheriff 
shall go to his place of re- 
sidence, before he makes 
that return, bid. 

Ifa sheriff, who has mesne 
process in his hands, finds 
the defendant and really 
endeavors to arrest him, 
and is prevented by any 
sufficient cause, or if, af- 
ter arrest, the defendant 
is rescued, he should re- 
turn the facts in excuse 
for not taking the body, 
and not return generally 
non est inventus, contrary 
to the fact. Ibid. 


10. Rescue is a good return 


in excuse, and the sheriff 
may return, that he did 
not take the body, because 
he was kept off by force 
of arms. Ibid. 


317511. The sheriffis not obliged 


to summon the power of 
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the County 
process. bid. ) 
12. What is an excuse tothe. 
sheriff for not making an > 
arrest is matter of law,‘ 
after the facts are angers 
tained. Ibid. 

13. Where a sheriff’s bond ‘ 


had been taken in 1838,: 3. 


only three justices of the : 
County Court being pre-. 
sent, and the bond was); 
only for $4,000 instead of , 
$10,000 as required by? 
law; Heid, that these de- 
fects were cured by the} 
Act of 1844-5, which had . 


@ retrospective, as well as 4. 


a prospective, operation. 
wih v. Jones, 359 ; 
. A sheriff and his sure- : 
‘ile in his official bond are ; 
not bound for the collec: ; 
tion of any claim put in 
his hands for collection, ‘ 
unless, as in the case of; 
constables, the claim be’ 
within the jurisdiction of 
a Justice of the Peace. 
State v. Long, 379 


See Evivence—Execution. ° 


SLANDER. 
1. Where, in speaking of a 

trial before a magistrate. ) 
in which the plaintiff had ' 
been a witness, the defen- ‘ 


dant said that “he (the ‘1. 


plaintiff had sworn false- < 
ly,” these words import : 
that the plaintiff had com- } 
mitted perjury and are, in 
themselves, actionable. : 
Rhinehardt v. Potts, 403 


3 


533 


upon mesne+2. Where one repeats an 


oral slander and gives the 
name of his informant, he 
is justified or not, accord- 
ing to the quo animo the 
charge is repeated and 
ropagated. Johnston v. 
nce, 448 

In the case of a written 
libel, the mention of the 
name of the author, or the 
general rumor, of the li- 
bellous matter, will not 
excuse or justify the pub- 
lication of such, even if 
the author or the rumor 
be distinctly proved. Jbid. 
Where a person charges 
another with perjury and 
is sued in an action for the 
defamation, it is not suffi- 
cient for him to prove sim- 
ply, that what the plaintiff 
swore to was not true, but 
he must introduce evi- 
dence to convince the jury 
that the false oath was 
taken corruptly. Chan- 
dler v. Robison, 480 


STATUTES. 


» General statutes do not bind 


the sovereign, unless ex- 
pressly mentioned in them. 
State v. Garland, 48 


TAXES. 
Where in an action a- 
gainst the sheriff and his 
sureties for failing to col- 
lect the County Taxes, it 
appeared from the record, 
that “twenty-two Justi- 
ces” were on the bench, 
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when the taxcs were as- 
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TENANT AT WILL. 


sessed; Held, that the)The estate of a tenant at 


Court must intend that, 
these were a majority or ; 
the whole of the Justices } 
of the County, and there- } 
fore the taxes were pro- 
ae imposed. State v.) 
McIntosh, 68 } 
. This is different from the } 
cases, in which the law} 
requires a certain number > 
of Justices to be present, ‘ 
when a tax is imposed, ; 
and the record does not? 
shew that the requisite ) 
number was present. Ibid. ‘ 


/ 


2. A 
TENANTS IN COMMON. ? - 


1. When one of two tenants } 
in common of a tract of , 
land is in possession of the ¢ 
tract, and his co-tenant: 
makes a demand of the 
whole tract, his refusal to $ 
comply with that demand ? 
is not to be considered as >? 
evidence of an ouster of) 
his co-tenant. Meredith 5 
v. Andres. 52 
2. More especially is this 


_ - pe oan by a 
emand of possession by 
the owner, and also by his 
own conveyance in fee. 
Howell v. Howell, 496 


TOWNS. 


1, The commissioners of an 


incorporated town have 
no right to impose any 
taxes, but'such as are 
expressly authorized by 
the Act of incorporation. 
Comms. of Asheville v. 
Means, 406 
power to enact bye- 


laws, &c. for the good 
government of the town, 
of itself, confers no right 
to levy taxes. bid. 


TRESPASS. 


1. Where land is subject to 


entry and has been grant- 
ed, the action of Trespass 
Q. C. F. lies, although the 
land is covered with wa- 
ter. Smith v. Ingram, 175 


the case when the demand ) 2. One, who is in the actual 


is made by one professing 

to claim under the co- 
tenant, but of whose title: 
the tenant in possession } 
knows nothing. Jbid.  $ 
3, Nor. when the person so} 
' claiming enters into pos-? 
session and is turned out} 
by a writ of forcible entry? 
and detainer, can this be? 
considered an ouster of} 


the co tenant. Ibid. § 
; 


or constructive possession 
of land, may recover dam- 
ages from him, who dis- 
possesses him, tho’ not in 
possession at the time of 
the action brought. No 
ulterior profits or damages 
can be recovered, until he 
regains the ion ; 
and then the law, by re- 
lation, would adjudge him 
to have been in possession 
from the first ouster, and 
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all the time the deft 


entitle him to damages for ! 
wrongfully held the 
Pod. 


3. n order to entitle one to! 7. 


maintain trespass quare 
poe fregit, where he 
has no occupation of any 
part of the premises, he 
must shew a title in him-; 
self frem which the law} 
can deduce, that construc: ‘ 
tively, he has the posses- : 
sion, Cohoon v. Simmons,‘ 
188: 
. The plea of liberum tene-: 
mentum in an —€ of 
trespass, q. c. f. admits 
the fact, that the plaintiff: 
was in possession of the’ 
close described in the de- , 
claration, and that the de- ; 
fendant did the acts com- . 
plained of, raising only ; 
the question whether the } 
close mentioned was the } 
defendant’s freehold or: 
not. Gilchrist v. Mc-' 
hlin, 310} 
. A plaintiff may recover? 
damages for a wrongful ? 
entry upon his land by a! 
disseisor, although he may | 
not have regained posses. ' 
sion of his land at the 
time of the action brought. | 
Ibid. § 
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to the adverse claimant 
or be ied by cir- 
cumstances of notoriety. 
Ibid. 
Where a person intends 
to place his fence on a 
particular line, but acci- 
dentally places a small 
art of it on land claimed 
y another, this will not 
be a ssion adverse’ 
to such claimant. Jdid.- 


See Demaces. 


TROVER. 


Where the defendant, in‘ 


consideration of a debt he 
owed, agreed to let the 
plaintiff have a bed and 
jurniture of the value of 
$28, but no particular bed: 
and furniture were con- 
veyed or delivered, and’ 
afterwards the defendant 
refused to deliver any bed 
and furniture ; Held, that 
the action of trover would 
not lie for the plaintiff. 
Jones y. Morris; 370: 


TRUSTS. 
See Execvurions.- 


6. Where 2 tenant claims’ USE AND OCCUPATION. 
by 2-disseisin, ripened in-{1. In an action for use and 


toa good title by lapse of 
time, he must shew an ac- 
tual, open and exclusive 


possesion and use of the 
aud as his own, adversely 
to the title of the deman- 
dant. It must be known) 


occupation, where it ap- 
peared: that one P, had’ 
leased the premises to the 
defendant for the year 
1844,that im the latter part: 
of that year he, with the 
knowledge and consent of: 
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the defendant, rented the 
same to the plaintiff for} 
the year 1845, who leased 
a part of the same premi- 
ses to the defendant, who) 
occupied them and held } 
them under the plaintiff. } 
Held that, if this was a) 
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the usurious interest, yet 
it is not nec to set 
Worth the true day of pay- 
ment, inasmuch as it is 
immaterial when the usu- 
rious interest was paid, if 
before the commencement 
of the action. Ibid. 


case, in which attornment} 3. It is only necessary to set 


was necessary, the defen- ’ 
dant had attorned, and at} 
all events was liable to‘ 
the plaintiff for the rent. ; 
Cooke v. Norris, 
Held, further, that the defen- ‘ 
dant having abandoned ; 
the premises before the) 
end of the year 1845, and 

no specific contract being 

proved as to the time he. 
should enjoy them and the ; 
premises being a wharf 

and ware-house in a com- 


mercial town, it was pro-. 
perly left to the jury to say } 
for what time the parties: 
intended the lease to con- | 
tinue, and the Court could ° 
not non-suit the plaintiff, 


because his action was 
brought before the expira- , 
tion of the year. Thi. 


USURY. 


1. Where an usurious loan 


is made to A as the avow- } 
ed agent and for the bene- ’ 
fit of B, the declaration 

must state the loan to have | 
been made to B. Jones v. ; 
Herndon, 79> 
2. Though in a declaration | 


forth truly the time for 
which the forbearance 
was stipulated in the con- 
tract of loan. Jbid. 


213)4. When a person loaned 


8800 at a premium of $80 
beyond the lawful inter- 
est, and afterwards took 
the defendant’s bond for 
$932 80 being the princi- 
pal and interest on the 
$800 loaned and the pre- 
mium of $80—and he also 
gave a separate note for 
$93—and the declaration 
ina qui. tam, action al- 
leged that this 93 was for 
the usurious interest on a 
loan of $932 SO cents. 
Held, that the evidence 
did not correspond with 
the declaration,as the usu- 
rious interest reserved 
was for the loan of $800. 
Pipkin v. Bond, 118 


. Where the contract for 


the loan of money is made 
in Georgia, it will bear 
Georgia interest, though 
the note for the amount 
loaned be executed in this 
State. Davis v. Coleman, 

424 


for usury it is proper that} VENDOR AND VENDEE. 
some day should be stated: 1. The circumstance, that 


as the day of payment of) 


the vendor was informed, 
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before the completion of ; 


the contract, that the ven- ° 
dee intended the nde ; 


a residence for his ke 

mistress, does not vitiate 
the contract. Armfield v. 
Tate, 258 
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of information are alike 
open and accessible to 


each party. Hudgins v. 
Perry, 102 


WIDOW. 


. The law annexes no con- § Where a testator dies, hav- 
dition that the title-deeds 
shall be given, before a 
suit can be commenced on 
a note given for the pur- 
chase Money. Ibid 


WARRANTY. 

An implied pony can- 
not extend te defects, 

which are visible and a- 

like within the knowledge ; 

of the vendee and the ven- ; 

dor, or when the sources * 


ing made no provision by 
his will for his wife, and 
that wife is a lunatic un- 
der the care of a commit- 
tee, she cannot claim by 
petition any portion of the 
testator’s estate, because 
she isincapable from want 
of reason, of dissenting 
herself, and her commit- 
tee has no authority by 
law to enter a dissent in 
her behalf. Lewis v. Lewis, 

72 





